and (3) of the Mine Safety Law by establishing a policy that
required miners in a layoff status to pay for their training
or retraining as a condition of maintaining their position
of seniority on the layoff panels.  Under pressure from MSHA,
this policy/ which was promulgated in June 1981, was rescinded
in April 1983.  The parties then attempted to negotiate a
settlement.  When this failed, the matter came on for a
prehearing/settlement conference on August 4, 1983.  As a
result of that conference, the parties (1) divided the claimants
into three categories: Rehires (Category I), Bypassed (Category
II) , and Not Rehired (Category III) ; (2) agreed to file a stipula-
tion to settle the claims under Category I; and (3) to negotiate
further with respect to settling the other two categories.

At a status hearing on October 13, 1983, the last details
of the stipulation for settlement of Category I were worked out.
When no settlement for Categories II and III could be achieved
the parties agreed to waive an evidentiary hearing and to submit
the issue of liability only for determination on the basis of a
joint stipulation of material facts not in dispute together with
cross motions for summary decision.

A related proceeding, recently reassigned from Judge
Pauver, involves a discrimination complaint brought, somewhat
belatedly, by the Secretary on behalf of a Category II miner.
Secretary of Labor on Behalf of Thomas L. Williams v. Peabody
Coal Company, LAKE 83-69-D.  I understand the Solicitor will
endeavor to join the stipulation of facts filed by the UMWA
and Peabody in the retained proceedings so that the Williams
case can be decided at the same time the retained cases are
determined.

These matters are now before me on the parties Joint
Motion to Approve Settlement and to Dismiss with prejudice
three of the captioned matters which involve only Category I
and the John Does falling in Category I in the class action
Docket No. KENT 82-103-D.

While these matters were pending, the Commission decided
Secretary and UMWA v. Emery Mining Company, 5 FMSKRC 1391
(1983), appeal pending in the Tenth Circuit.  There the
Commission held that under section 115 of the Mine Safety
Law an operator can require applicants to take new miner
training as a precondition of their employment but, if that
training is used to satisfy the requirement for training new
hires, the operator must reimburse new miners for the costs
previously incurred.  Emery's refusal to reimburse the new
miners was held an unlawful interference with rights
guaranteed new hires {but not applicants) under the anti-
discrimination provisions of section 105(c) (1) of the Act.
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